UNITED STATES DISTRICT COURT
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DISTRICT OF CONNECTICUT

MICROSOFT CORPORATION

)
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)








)
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Vs.
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NO.







)
3:08CV1602(RNC)

KENT JOHNSON, an individual d/b/a
)

COMPATIBLE COMPUTERS

)
January 9, 2008






)

Defendant

)

MEMORANDUM IN SUPPORT OF MOTION TO DISMISS
Defendant Kent Johnson submits this support of the Motion to Dismiss I filed December 9, 2008, and was answered by Plaintiff Microsoft Corporation with a Memorandum filed on or about December 29, 2008.  

I. INTRODUCTION

This case involves unfounded assertions by Microsoft Corporation that the Defendant distributes “counterfeit and infringing Microsoft software”.  The Plaintiff has failed to state a claim upon which relief may be granted despite several hundred pages of documents filed by the Plaintiff in this case.
II. FACTUAL BACKGROUND

In its complaint Microsoft has claimed to have given “notice of its claims” in a letter.  If the letter referred to is the one received by the Defendant dated May 22, 2008, two pages, single spaced.  It is an obvious form letter, vague, with no specific information about our business or direction to us for actions to take to help the Plaintiff.  This letter was answered by my letter dated May 27, 2008, promising to cooperate fully with Microsoft’s investigations.  No other communication with Microsoft took place until this action was filed on or about October 20,, 2008.  None of the information in this voluminous file supports allegations of my distribution of “counterfeit and infringing Microsoft software”.  Microsoft simply alleges they sent an investigator to buy such software “in or about July, 2008”.
The Defendant understands and supports Microsoft’s right to profit from their valid copyrights and the work they have performed, and the software they legally sell the world over.  I vehemently deny that we knowingly infringe on such copyrights or any other Microsoft rights or privileges.  And we are confused of the accusation of “piracy” because we do not know what that could possibly refer to.  Any specific answers to these claims would be pure speculation as to what Microsoft alleges.  
To wit, our speculation begins by investigating the allegations.  We sold two copies of Microsoft Office 2003 “in or about July 2008”, the only two we sold to that point in the year 2008.  Specifically we sold one copy to Dianne Hydock on July 8, 2008, a long time customer and public school teacher (to the best of my recollection) and to Mick Foster of PO Box 654 Southbury, CT, on July 31, 2008.  Both copies were purchased from SoftProSelling, 8784 Bay Parkway, Brooklyn NY 11214, to the best of our knowledge.  If the items are “piracy” such has not been shown.  Neither has it been alleged or shown that we have a responsibility to determine whether such a company engages in “piracy”, but rather that would be Microsoft’s responsibility.  I offered help, but instead I am accused myself in this court action.  Further, if I profited from those two sales up to the end of July of 2008, my total profit was less than $30 for “infringement”, certainly not piracy.
Microsoft then states “Microsoft also expressly identifies the types of relief and damages that it seeks”.  Is that the claim to past, present and future earnings?  If not, what is that that relief?  Because if it is past, present and future earnings such a claim surely constitutes a failure to state a claim upon which relief can be granted.  Who on earth can justly order the payment of future earnings due to rights infringement and piracy?  If the claim is past and present earnings, then it seems that $30 should be enough.  We no longer sell Microsoft products over the counter.

III. CONCLUSION
For all of the foregoing reasons the Defendant respectfully requests that my motion to dismiss be upheld in its entirety.
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